STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

JUDE ALCEGUEI RE, )
Petitioner, g
VS. ; Case No. 03-2153F
EMC MORTGAGE CORPORATI ON, g
Respondent . ;
)
FI NAL ORDER

Pursuant to notice a formal hearing was held in this case
on March 26, 2004, by video tel econference with the Respondent
appearing fromMam , Florida, before J. D. Parrish, a
desi gnated Adm ni strative Law Judge of the Division of
Admi ni strative Hearings.

APPEARANCES

For Petitioner: No Appearance

For Respondent: Norman Davis, Esquire
Steele, Hector, & Davis, LLP
200 Sout h Bi scayne Boul evard
Mam, Florida 33131-2398

STATEMENT OF THE | SSUE

The anpunt of attorneys' fees and costs the Respondent is
entitled to recover pursuant to the Recommended Order entered in

t he underlying case.



PRELI M NARY STATEMENT

Thi s case evolved fromthe unfinished business of an
underlying matter wherein the Petitioner, Jude Al ceguire,
unsuccessfully clainmed that the Respondent, EMC Mort gage
Corporation, had violated the Fair Housing Act, Sections 760. 20-
760. 37, Florida Statutes, and had thereby commtted an act of
di scri m nation based upon the Petitioner's race. The
Recommended Order entered in that nmatter concluded that the
Petitioner had failed in al nbst every aspect to prove his case.
The Final Order entered by the Florida Comm ssion on Human
Rel ations affirmed the Recomended Order and di sm ssed the
Petitioner's claimwth prejudice. The Final Order was entered
on February 27, 2004.

In reaching the conclusions set forth in the Recomended
Order, Judge Meal e tracked the Petitioner's allegations and
concl uded that he "was obviously using the adm nistrative
process nerely for |everage to strike a deal, not to vindicate
his good-faith clains of racial discrimnation in housing."
Further, the Recommended Order retained jurisdiction in this
cause to enter attorneys' fees and costs pursuant to Section
57.105(5), Florida Statutes.

After attenpting to resolve the issue of attorneys' fees

and costs (subsequent to the entry of the Recormmended Order),



t he Respondent filed the instant notion and the case was set for
hearing. Al parties were provided notice of the hearing.

At the hearing, the Respondent presented testinony fromtwo
attorneys: Richard Celler and Robert Turk. The Respondent's
exhibits in support of the requests were received in evidence.
The Petitioner did not appear for the hearing, did not object to
the presentation of the witnesses or exhibits, and did not
tinmely file any evidence to dispute the reasonabl eness of the
attorneys' fees and costs sought by the Respondent.

The transcript of the proceeding was filed on April 2,

2004. The Respondent's Proposed Order was filed on April 5,
2004. The Petitioner did not tinely file any post-hearing
pr oposal .

FI NDI NGS OF FACT

1. The Respondent, EMC Mortgage Corporation, was the
prevailing party in the underlying case.

2. The Recomended Order entered in this cause was
affirmed by the Florida Comr ssion on Human Rel ati ons and
del i neated nunerous failures of the Petitioner's case: a single
all eged (and discredited) racial epithet; the failure to
establish that the parties' business relationship was within the
corners of a protected business activity; the failure to
establish that the Respondent had failed to neet sone | ega

obligation it owed to the Petitioner; and the failure to



denonstrate that the Respondent was sonehow obligated to take
the harassing and irrational tel ephone calls purportedly made
under the guise of an oral obligation inputed to the Respondent.
In short, the Petitioner's essential allegations were not
est abl i shed.

3. Additionally, the Recormended Order provided, in
pertinent part:

24. Unable to obtain Respondent's
agreenent to Petitioner's post-release claim
to anot her adjustnent al nost three and one-
hal f years after the closing of the nortgage
with an unrelated party, Petitioner decided
to transformhis claimto one of racial
di scrim nation, even though he was m ssing
key elements to such a claim including the
raci al epithet that Petitioner nmanufactured.

25. Petitioner's repeated,
unprecedented attenpts to disrupt the
adm ni strative process preclude any
i nference of good faith on his part. To the
contrary, Petitioner was obviously using the
adm ni strative process nerely for |everage
to strike a deal, not to vindicate his good-
faith clainms of racial discrimnation in
housi ng.

.

n concl usi on, the Reconmended Order ordered that:
... pursuant to Section 57.105(5),

Florida Statutes, Petitioner shall pay

Respondent its reasonabl e attorneys' fees

and damages in the formof recoverage costs

in connection with the defense of this case.
5. In connection with the defense of this case, the

Respondent' s attorneys expended 142 hours in service to the

Respondent's cause. A paral egal worked 31.2 hours on the



matter. The hours expended and the hourly rates of conpensation
for the attorneys and paral egal are reasonable given the nature
of the controversy. O the approximtely $45,000 in attorneys
fees billed to the Respondent for the services rendered in this
cause, the Respondent seeks recovery of $37,653. 00.

6. The anount of $37,653.00 for attorneys' fees in this
cause is reasonable and is fully supported by the evidence
presented at hearing and the testinony of Robert Turk. In the
absence of any evidence to the contrary, that anobunt is accepted
as the appropriate conpensation for the fees incurred by the
Respondent .

7. As to the costs incurred in this matter, the Respondent
has established it incurred costs exceeding $858.25. In the
absence of any evidence to the contrary, that anount is accepted
as the appropriate costs that may be recovered by the
Respondent .

8. Robert Turk has practiced law in Florida for 25+ years.
Hi s expertise in litigation, admnistrative matters, and
know edge of the legal community in South Florida has been
largely credited in determ ning the reasonabl eness of the hourly
rates and hours expended by the attorneys in this cause.

M. Turk's assessnent that the fees are reasonabl e was based on
his review of the record in this case as well as his famliarity

of the fees normally charged in the South Florida region.



9. Simlarly, the costs associated with the case have al so
been deened reasonable and are far less than those actually
billed and incurred by the client.

10. Again, the Petitioner did nothing to contest the
anounts of either the attorneys' fees sought or the costs
i ncurred by the Respondent.

CONCLUSI ONS OF LAW

11. The Division of Admnistrative Hearings has
jurisdiction over the parties to and the subject matter of these
proceedi ngs. 88 57.105(5), 120.569 and 120.57(1), Fla. Stat.

12. Section 57.105(5), Florida Statutes, provides:

In adm ni strative proceedi ngs under chapter
120, an admnistrative | aw judge shall award
a reasonable attorney's fee and damages to
be paid to the prevailing party in equal
anounts by the losing party and a | osing
party's attorney or qualified representative
in the sane manner and upon the sane basis
as provided in subsections (1)-(4). Such
award shall be a final order subject to
judicial review pursuant to s. 120.68. |If
the losing party is an agency as defined in
s. 120.52(1), the award to the prevailing
party shall be against and paid by the
agency. A voluntary dism ssal by a
nonprevailing party does not divest the

adm nistrative | aw judge of jurisdiction to
make the award described in this subsection.

13. The Recommended Order entered in this cause nade
specific findings and concl usi ons regardi ng the Respondent's
entitlement to attorneys' fees and costs. This Final Oder

t heref ore does not address the Respondent's entitlenent to fees.



| nstead, this Final Order addresses the issue of whether the
anounts clainmed by the Respondent are reasonabl e and appropriate
under the evidence presented in this matter. It is concluded
t hey are.

14. Courts have |l ong-established that to determ ne an
award of attorneys' fees, the reasonabl eness of the hourly rate
as well as the nunber of hours expended nust be consi dered.

Cent ex- Rooney Construction Co. v. Martin County, 725 So. 2d 1255

(Fla. 4th DCA 1999). Additionally, a prevailing party is
entitled to recover only fees that are "reasonably expended.™

See Florida Patient's Conpensation Fund v. Rowe, 472 So. 2d 1145

(Fla. 1985).
15. To meke these determnations the following criteria
shoul d be appli ed:

(1) time and | abor required, novelty and
difficulty of question involved, and skil
requisite to performlegal service properly,
(2) likelihood, if apparent to client, that
acceptance of particular enploynment wll
precl ude ot her enploynent by | awer,

(3) fee custonmarily charged locally for
simlar |egal services,

(4) anount involved and result obtained,
(5) time limtations inposed by client or
ci rcunst ances,

(6) nature and | ength of professiona
relationship with client,

(7) experience, reputation, and ability of
| awyer perform ng services, and

(8) whether fee is fixed or contingent.

Martin County, supra.




16. In this case the attorneys representing the Respondent
did not expend excessive anmounts of tinme preparing for or
defending the Petitioner's clains. According to M. Turk, based
upon his review of the time records, the attorneys
conservatively prepared until it was evident that the matter
woul d proceed to formal hearing. The Petitioner has not refuted
M. Turk's expert opinions as to the reasonabl eness of the tines
and fees charged by the attorneys for the Respondent.
Simlarly, the costs incurred by the Respondent are accepted as
appropri ate.

ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is ORDERED that the Respondent, as the prevailing party
in this cause, recover fromthe Petitioner the anmobunts of
$37, 653 representing reasonabl e attorneys' fees and $858.25 in
appropriate costs. Petitioner shall within 30 days of this

Final Oder remt to the Respondent the full anmounts set forth.



DONE AND CORDERED this 28th day of April, 2004, in

Tal | ahassee, Leon County, Flori da.

%ﬂ%——

D. PARRI SH
Adn1n|strat|ve Law Judge
Di vision of Adm nistrative Hearings
The DeSoto Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 28th day of April, 2004.

COPI ES FURNI SHED,

Ceci| Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Derick Daniel, Executive D rector

Fl ori da Conm ssi on on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Jude Al cegueire
2913 Sout hwest 68t h Avenue
Mramar, Florida 33023

Nor man Davi s, Esquire

Steel, Hector & Davis, LLP

200 Sout h Bi scayne Boul evard, Suite 4000
Mam , Florida 33131-2398



NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedings are conmenced by filing
the original Notice of Appeal with the agency clerk of the

Di vision of Adm nistrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of

appeal nust be filed within 30 days of rendition of the order to
be revi ewed.
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